04-27563

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:
Case Number BKY 03-37138-GFK

John Carter
Debora Carter,

Debtor(s)

NOTICE OF HEARING AND MOTION
FCR_RELIEF FROM STAY

To: The Debtor and other entities specified in Local Rule 9013-
3(a}.

1. Ameriguest Mortgage Company moves the Court for relief
reguecsted below and gives Nullce of Hearing.

2. The Court will hold a Hearing on this moticn at 10:30 a.m., on
October 1%, 2004, 1in Courtroom Noo 228R, at the Inited GStates

Courthouse, at 316 North Robert Street, in St. Paul Minnesota.

3. Any response to this motion must be filed and delivered not
later than October 14, 2004, which is three days before the time
set for the hearing (excluding Saturdays, Sundays, and holidays), or
filed and served by mail not later than October 7, 2004, which 1is
gseven days before the time set for the hearing(excluding Saturdays,
Sundays and holidays) . UNLESS 2 RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE CQURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has Jurisdiction over this motion pursuant to 28
U.5.C. §§157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. The petition commencing this
Chapter 13 case was filed on Octcber 20, 2003. The case 1s now
pending 1n this court.

5. This Motion arises under 11 U.S.C. §362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 9014 and Local
Rules 9013-1 - 9019-1{(d). Movant Requests Relief with respect to
exempt property cf the debLor subjecl to a lien.

6. Oon July 20, 2002, John Carter and Deborah Carter made,
executed and delivered to Ameriquest Mortgage Company their Note
(hereinafter referred to as the "Note"), in the original principal

amount of $115,920.00 bearing interest from the date thereof at the
rate of 9.880% per annum until paid, payable in monthly
installments of $1,018.43 commencing on September 1, 2002 and on
the first day of each and every calendar month thereafter until the



principal and interest were fully paid. A copy of the Note is
attached hereto as Exhibit "A" and made a part thereof by
reference.

7. On July 20, 2002, to secure the payment cf the Note, John
Carter and Deborah Carter executed and delivered to Ameriquest
Mortgage Company their Mortgage (hereinafter referred to as the
"Mortgage"), mortgaging and conveying certain real estate in Ramsey
County, Minnesota, legally described as follows:

Unit No. 748-I", Condominium No. 221, Park Place Condominium

which property has an address of: 748 Parkside Drive, Vadnais
Heights, MN 55127. The mortgage was filed for record in the
office of the Recorder, County cf Ramsey, on August 12, 2002, as
Document No.3524990, and was subsequently assigned to Movant by
assignment of mortgage. A copy of the mortgage s attached hereto
as Exhibit "B" and made a part hereof by reference.

8. The debtors have filed a modified plan dated January 5, 2004,
which was confirmed by subsequent CourlL Order. The plan provided,
among other things that:

ng, Home Mortgages In Default [§1322(b) (5)] - The trustee
will cure defaults on claims secured only by a security
interest in real property that is the debtor’s principal
residence as follows. The debtor will maintain the regular
payments which come due after that date the petition was
filed. The creditors will retain their liens. The amounts of
default are estimates only. The trustee will pay the actual
amounts of default.

9. Notwithstanding the foregoing provisions of said plan, the
debrtors have nob mainlLained current payments with respect to said
note and mortgage, while this case is pending.

10. Debtors are in arrearage for monthly payments as shown below.
The last payment received from Debtors was applied to the June,
2004 post-petition payment as that was the next payment due. Post-
petition arrearage include the following:

3 payments @ $1,084.60 53,253.80
3 late charges @ $€60.99 182.97
Property Inspections 110.00
Suspense Balance -945.47
Attorneys Fees & Costs 700.00
TOTAL POST-PETITION £3,301.20

Through Debtors’ failure to make current post-petition payments
amounts currently due and owing include the following:

Principal $114,926.40
Interest 6,968.80
Accumulated late fees 6£70.89
Property inspections 110.00
Non Egcrow Advance 1,560.00
Suspense Balance -945.47
Attorneys Fees & Costs 2,140.00

TOTAL 5§125,430.62



11, Dgkters have <laimed =aid mortgaged property as axampt

pursuanc to 11 USC S22 (d) ().

12. By reason of the foregoing, good cause exists to lift the
automatic stay imposed by 11 USC section 3é2 to allow Movant Lo
pursue 1ts remedies under state Law.

13. This 4is an attempt to collect a debt and any information
obtained will be used for that purpose. This notice is reguired by
the provisions of the Fair Debt Tsllection Practices Act and does
not imply that we are attempting to collect money from anycne whc
has discharged the debt under the Bankrupteoy Laws af the Imited
SCAaces.

Wherefore, Ameriguest Mortgage moves the court:

1. For an Order granting creditor relief from the automatic stay
of 11 USC section 362,

2. For such other and further relief as the Court finds just and
proper.

e OO0

Signed: fe/ Nancy A. Nordmeyer

SHAPIRC & NORTMEYER, L.L.P.
Nancy A. Nordmeyer-121356
Lawrence °P. Zielke-15255%
htrtorney for movant

7300 Metro Boulevard #350
Edina, MN 554395-2306

{952) 831-40690

VERIFICATION

0

I,MQL;Q IZZ,MLC . the | uplfiy Los unselor  of
Ameriquest Mortgagé Company , the movant named in the foregoing

notice of hearing and motion, declare under penalty of perjury that
the foregoing is trus and correct according to the best of my
krnowledge, infosrmation and balief

Executed on: @Zgél/ﬁgjk
Ve // 4

QUEST MCRTGAGE COMPANY
505 City Parkway West

Suite 100
Orange, O 92868
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Cagse No. 03-37138-GFK
Chapter 13

John Carter
Debora Carter,

Debtor {g)

MEMORANDUM OF LAW

Ameriquest Mortgage - Company ("Movant™"), submits this
memorandum of law in support of its motion for relief from the stay
in the above-entitled mattcr.

FACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtors. Oon the date this case was filed, the
Debtor{s) were delinguent in respect of payments due under the note
and mortgage. Since this case was filed, Debtor(s) are in arrears
in the total amount of $3,301.30.

ARGUMENT

1. Under Section 362.(d) (1) of the Bankruptcy Code, relief from
the automatic stay shall be granted upon request of a creditor "for
cause, including the lack of adequate protection of an interest in
property of such creditor.” 11 U.5.C. Sec. 362 {d) (1). The
Debtor{s) in this case have failed to make the payments regquired by
the note and mortgage for a period of more than 2 months.
Debtor{s) have not otherwise provided Movant with adequate
protection of its interest in the property. Such c¢ircumstances
constitute cause, within the meaning of Seclion 362 (d) (1),
justifying relief from the stay. In Re Video East, Inc., 41 B. K.
176 (Bkrtcy. E. D. Pa. 1984); In Re Frascatore, 33 B. R. 687
{(Bkrtecy. E. D. Da. 1983).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief
from the stay is also appropriate where Debtor(s) have nc equity in
the subject property and the property is not necessary to an

effective reorganization. 11 U.S.C. Sec. 362 (d} (2}. BSee, In Ee
Gellert, 55B.R. 970 (Bkrtcy. D. N. H. 1983). 1In the present case

the balance due Movant on the note and mortgage is $5125,430.62.




Accordingly, Movant is entitled to an order terminating the
stay and authorizing it to foreclose its mortgage on the property.

saeet: OV,

Regpectfully submitted.
SHAPIRO & NORDMEYER, L.L.P.

By:/e/ Nancy A. Nordmeyer
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for Movant

7300 Metro Boulevard #390
Edina, MN 5543%-2306
(952) 831-4060




03-37138-GFK

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on September 29, 2004, I mailed copies of
the annexed Memorandum of Law, Droposcd Order for Relief from &Stay, Notice
of Hearing and Motion for Relief from Stay and Certificate of Service on the
fcllowing interested parties at their last known address, by mailing to them,
via first class mail, a copy thereof, enclosed in an envelope, postage

prepaid and by depositing the same in the post office at Edina, Minnesota.

John Carter
748 Parkside Drive
Vadnais Heights, MN 55127

Debecra Carter
748 Parkside Drive
Vadnails Heights, MN 55127

Becky Moshier, Esqg.
2233 University Ave West STE 420
5t. Paul, MN 55114

Jasmine Z, Keller, Trustee
12 Suulh 6th 3treet, #310
Minneapolis, MN 55402

U.s8. Trustee

1015 U.3. Courthouse
300 South 4th st.
Minneapclis, MN 55415

,

Stephanie Pllegaard

Subsacribed and sworn to before me September 25, 2004,

b SR R T
B . VAAAA B
Notary S8 ERGL 1 eTAl §
[y ) AIN
SEIF N amerson §
Mff "‘,1‘, R Elr']iiu"- i zun? g

EVNADANAS L iy v./\»\m\w-/v\.wg



04-27563

0037462447
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re:
Cage Number BKY 03-37138-GFK

John Carter
Debora Carter,
Debtor (s}

ORDER FOR RELIEF FROM STAY

The above-entitled macter came for hearing on Octcber 19,
2004.

THIS CAUSE coming to be heard on the Motion of Ameriquest
Mortgage Company, a creditor in the proceeding, the Court having
jurisdiction, due notice having been given, and the Court having
been advised in the premises;

IT IS HEREBY ORDERED,
That the automatic stay heretofore entered in this case 1s
modified to the extent necessary to allow Ameriquest Mortyaye

Company, its successors and/or assigns, to foreclose the mortgage
on the real property commonly known as:

Unit No. 748-F, Congaominium No. 231, Park Place
Condominium, Ramsey County, Minnesota

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001
{2} (3), thig order is effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



